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Current Popics. 


gpg Judge William K. ‘Townsend of 


| 


the United States Court of the Southern | 


District of New York, has recently rendered 
an opinion concerning the civil and political 
status of Porto Rico, which is directly con- 
trary to that recently made by Judge Loch- 
ren (ante, p. 323). It should be said, how- 
ever, that Judge Lochren’s opinion was 
based upon a point of argument by counsel 
that did not in fact constitute a ground of 
the decision that was rendered in the case 


before the court, while Judge Townsend’s | 


directly involved the constitutionality of the 
Porto Rican tariff, the plaintiff contending 
that inasmuch as the island was American 


territory, congress had no right to subject | 


its products to customs duties at ports of | 
| States? 


entry in this country. The case arose from 
the levying of duties by the collector of New 
York on tobacco imported from Porto Rico 
in June, 1899, at which time congress had 
not legislated for Porto Rico, which was still 
under military government. Judge Town- 
send holds, in the first place, that the con- 
quest and military occupation of Porto Rico 
by the United States did not alter its condi- 
tion as a foreign country, citing in support 
of this view the opinion given by the Su- 
preme ‘Court in Fleming v. Page, in which 
it was held that the port of Tampico, in 
Mexico, although in military possession of 
the ‘United States army, was, nevertheless, 
still a foreign port in respect to the enforce- 
ment of tariff laws on importations there- 
from. Applying this rule to the case before 
him, Judge Townsend says : “ The conquest 
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| of Porto Rico, under the authority of the 


executive, made it ours by military title. 
But the president’s conquests do not enlarge 
the boundaries of this Union, nor extend the 
operation of our institutions and laws beyond 
the limits assigned to them by the legislative 
power. * * * In this sense, therefore, 
our constitutional boundaries do not ‘ follow 
the flag.” An extension of the boundaries 
of the United States can be made (in the 
language of Justice Taney in the case cited 
above) * only by the treaty-making power or 
the legislative authority, and is not a part of 
the power conferred upon the president by 
the declaration of war.” As to this propo- 
sition there would seem to be no doubt, but 
a more important question is: Did the 
treaty of cession accomplish the result of 
incorporating the island within the United 
Judge Townsend concedes that it 
is an unsettled question what action upon 
the part of the treaty-making power is essen- 
tial in order to effect a complete incorpora- 
tion of new territory, and whtther it can be 
accomplished at all without supplementary 
legislation by congress. His conclusion is 
that ‘in all previous cession of territory 
there has been a special provision in the 
treaty for the incorporating of the inhabit- 
ants within the United States. Whether a 
treaty stipulation alone would be sufficient 
to incorporate the territory into the Union 
is not clearly established. * * * Con- 
gress, however, has always deemed it neces- 
sary to put our customs laws in force by sup- 
plementary legislation.” Judge Townsend 
notes the fact that the treaty of Paris differs 
from all previous treaties by which territory 
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was ceded to the United States, in the par- | 


ticular that it contains no stipulation for the 
incorporation of the inhabitants within the 
Union; on the contrary, the island is ceded 
with the provision (Art. g) that “the civil 
rights and the political status of the native 
inhabitants of the territories hereby ceded 
shall be determined by the congress,” and 
that the Spanish subjects, not natives of, but 
residents of the territory ceded, may declare 
their intention to retain their allegiance to 
Spain, “in default of which declaration they 
shall be held to have renounced it and to 
have adopted the nationality of the territory 
in which they may reside.” Judge Town- 
send holds that “the treaty vests the sover- 
eignty over the island in the United States, 
but postpones changes in the relations of its 
people, and in its relations to the body poli- 
tic, until Congress shall determine what re- 
lations shall be best suited to the conditions 
of its inhabitants and to the welfare of the 
United States. Since Congress, at the time 
of this importation, had not performed this 
condition of incorporation, the status of 
Porto Rico, except as to other nations, re- 
mains unchanged.” The gppellants con- 
tended that the cession effected a complete 
incorporation of the territory with the United 
States, and that the provision giving Con- 
gress power to determine the civil and politi- 
cal rights of the inhabitants is either an 
attempt to grant to Congress unconstitu- 
tional rights or “ 
superfluous.” 


is merely harmless and 
There follows a long discus- 
sion of the question raised as to the consti- 
tutionality of this action of the treaty-making 
power, concluding with an assertion of its 
full constitutionality, based upon general 
principles regarding the nature of national 
sovereignty, and the particular sovereignty 
in respect of foreign relations relinquished 
by the States to the general government. 
By consideration of other treaties, it is found 
that many provisions, temporary in char- 
acter, have been inserted that are not con- 
sistent with the theory that cession carries 
with it full incorporation in the Union, and 
it is suggested that, if this treaty in respect 
to Porto Rico is for this reason unconstitu- 
tional, then many of the treaties heretofore 





made have been unconstitutional. Judge 
Townsend holds that the treaty-making 
power has a constitutional right to accept a 
cession under conditions that make the terri- 
tory a part of the United States as to all for- 
eign countries, and yet leave it and its people 
foreign as regards our internal relations with 
them. Judge Townsend’s conclusion that 
the application of our Constitution is deter- 
mined not by considerations of title to land, 
but by recognition of the status of its inhab- 
itants, he defends by declaring that it would 
be a narrow construction of the Constitution 
which “would find in some underlying 
principle a veto upon an attempt to act for 
the highest interests of our nation and the 
people intrusted to its care.” Replying to 
this contention, the New York Evening Post 
hits the nail on the head when it says: 

With due respect for Judge Townsend’s author- 
ity, it must be said that this is merely begging 
the question. He admits that to maintain that the 
Federal government has power to govern with- 
out uniform “may be an unfamiliar 
proposition; ”” but he says that as this is a power 
prohibited to the States, it must have passed to 
the Federal government. The words of the Con- 
stitution, not in accordance with 
That instrument declares explic- 
itly that ** The powers not delegated to the United 
States by the Constitution, nor prohibited by it 
to the States, are reserved to the States respec- 
tively, or to the people.” The position ‘of the 
imperialists, which is defended by Judge Town- 
send, is that the Federal government must have 
despotic power over territory acquired by war, 
and the inhabitants thereof, because “ to deny this 
power is to deny this nation an important attri- 
bute of sovereignty.” This position confounds 
the nation and the Federal government. The 
American nation, or “ The people of the United 
States,” to use the words of the Constitution, is 
absolutely sovereign. This sovereign, however, 
has laid down some fundamental rules which its 
servants, the president and congress, must take 
a solemn oath to obey as a condition of taking 
office. The question at issue is simply whether 
these servants shall exercise absolute sovereignty, 
or whether their powers are limited by the instru- 
ment under the terms of which they hold their 
places. 


taxation 


however, are 


this statement. 


Elsewhere in this issue is published the 
prize thesis written by J. Ralph Hilton, of 
Newburgh, N. Y., to which was awarded 
the Edward Thompson Co. prize at the 
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recent annual commencement of the Albany 
School. Mr. Hilton was graduated 
from Yale, class of ’97; he spent two years 
in the office of Brown & Cassedy, Newburgh, 
and one year in the Albany Law School, 
graduating in May last. While there he 
represented the Law School at Union Uni- 
versity banquet on February 2, 1900; he was 
also chairman of the class committee of the 
senior class. Mr. Hilton gives promise of 
taking a high place in his chosen profession, 
and his future career will be watched with 
interest. 


Law 


Among the singular questions which the 
courts have been compelled to pass upon 
must be added the query whether the pur- 
chase of flowers is one of the necessary ex- 
The 
was recently decided by the Appellate Divi- 
sion of the Supreme Court of Rhode Island, 
was that of Frank O'Reilly v. Charles J. 
Kelly, administrator, in assumpsit, for flow- 


penditures at a funeral. case, which 


ers ordered for the funeral of James Mona- 
ghan, the defendant's intestate, upon the 
order of Charlotte Campbell, a sister-in-law 
of the intestate, and his housekeeper for 
eighteen vears. It appears that Monaghan 
left $4,000 worth of real estate and an insur- 
When an 
effort was made to collect $15 for flowers, the 
administrator refused to pay and the case 
was carried to the district court of the tenth 
judicial district. There the plaintiff was non- 
suited on the ground that the flowers were 


ance policy of $2,000 and no will. 


not necessary. He took the case up to the 
Appellate Court on a bill of exceptions to 
have the ruling reviewed, and the result is a 
decision that the ruling of the court below 
was erroneous. The opinion of the Supreme 
Court was delivered at great length by Judge 
Tillinghast. After commenting on the fact 
that the deceased left no one in particular to 
look after his funeral, Judge Tillinghast says, 
as reported by the Albany Argus, that it 
seemed eminently proper that his sister-in- 
law, who had kept house for him for so many 
vears, should have something to say about 
the funeral arrangements. In regard to the 
ordering of the flowers, the judge says: 
* The custom of having flowers at funerals is 





now well-nigh universal in this country, and 
when not abused by extravagance or un- 
seemly ostentation, is certainly to be com- 
mended as giving appropriate expression to 
our feelings of respect and love for the de- 
parted. It is true that, strictly speaking, 
flowers are not necessary on such occasions, 
but like many other things of which the same 
might be said, they are certainly appropriate 
and in harmony with the better feelings and 
sentiments of our common humanity. And 
we think it is clear that in the case at bar, the 
housekeeper of the intestate, under the cir- 
cumstances above mentioned, was warranted 
in ordering, upon the credit of the estate, the 
flowers in question.” Furthermore, Judge 
Tillinghast observed that it is not customary 
for the administrator to be appointed before 
the burial of the intestate, and that, if every 
individual thought that he was likely to be 
called upon personally to bear the expense 
of the funeral if he should undertake to su- 
perintend matters, the injunction to “ let the 
dead bury the dead” 


obeyed. 


might be literally 


The initiative in the movement for the as- 
sociation of the law schools of the country 
with a view of promoting uniformity and 
efficiency has been taken by the American 
Bar Association, which has appointed a com- 
mittee consisting of Henry Wade Rogers, 
president of the Northwestern University; 
John C, 


Harvard Law School, and George M. Sharp, 


Gray, professor of real property at 


of Baltimore, to investigate and report upon 
the evils of the present system which we find 
admirably summarized in the Chicago Law 
Register, as follows: 

The past few years have witnessed great changes 
The old method 
of study in the office of some established practi- 
tioner has given way, in the course of nineteenth 
century progress, to a systematic course of study 
at a law school. 


in the education of law students. 


The great value of this changed 
method has now become fully appreciated, both 
by lawyers and students; but whether the full value 
of the change is to be realized depends entirely on 
the class of law schools to which this important 
work is to be intrusted. Few things have so un- 
certain a meaning or value to-day as the letters 
“LL. B.” affixed to a lawyer’s name; they may 
mean that their bearer has graduated from a law 
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school which requires a college education as a 
preliminary for admission and three years of the 
hardest kind of undivided work as a qualification 
for graduation; or they may mean that he has 
tried to take some shortcut or “royal road to 
learning ” and passed through an institution whose 
requirements for this degree consist of six or 
eight months’ nominal attendance and the pay- 
ment of certain specified fees and dues. What- 
ever the grade of the law school, however, they 
have all, heretofore, existed side by side, the 
wheat with the tares, not only conferring the same 
degrees, but having their work counted equally 
toward qualification for admission to the bar, and 
too often even toward admission to advanced 
standing in respectable law schools. 


The committee has called a convention to 
; Carolina, University of Alabama, University 
' 


be held at Saratoga, and already thirty-eight 
of the principal law schools of the country 
have signified their intention to send dele- 
gates. The main question for the conven- 
tion to consider is: What standard should 
be required of a law school to qualify it for 
admission to the organization? The follow- 
ing requirements have been suggested: 

1. A preliminary examination. Ought 
the standard recommended by the American 
Bar Association to be adopted? 
ceedings of the American 
1897, Pp. 352.) 

2. A course of study of at least two years 
of eight months each, with at least six hours 
required class-room work per week for each 
student. 

3. The curriculum to include the follow- 
ing subjects: (1) Elementary law, (2) con- 
tracts, (3) torts, (4) wills and the administra 
tion of estates, (5) corporations, (6) evidence, 
(7) equity, (8) real property, (9) personal 
property, (10) criminal law, (11) domestic 
relations, (12) pleading and practice at law 
and in equity [at common law and in Mary- 
land], (13) constitutional law, (14) interna- 
tional law, (15) legal ethics. 

4. A library which shall, at least, include 
the reports of the State in which the school 


(See Pro- 
3ar Association, 


is located, and of the Supreme Court of thie | 


United States. 

5. What credit, if any, shall be given aca- 
demic degrees? 

It is also suggested that schools belonging 
to the organization shall not admit to ad- 





; Ohio 





vanced standing or give credit in any way to 
students for work done in schools outside of 
the organization, or at any rate unless such 
schools have a standard equal to that re- 
quired for admission into the organization. 
The following law schools will send dele- 
gates: University of Maine, Harvard Uni- 
versity, Boston University, Yale University, 
Columbia University, New York University, 
New York Law School, Albany Law School, 
Syracuse University, Buffalo Law School, 
University of Pennsylvania, University of 
Maryland, Baltimore University, Columbia 
(D.:C.) University, Mercer (Ga.) University, 
Richmond College, University of North 


of Mississippi, University of ‘Cincinnati, 
State University, Pittsburg Law 
School, Northern Indiana Law School, In- 
dianapolis College of Law, Kent College of 
Law, University of Illinois, Chicago Law 
School, Chicago College of Law, North- 
western University, Illinois College of Law, 
University of Michigan, University of Ten- 
nessee, University of Wisconsin, University 
of Minnesota, Kansas City University, lowa 


: College of Law, State University of lowa, 


Hastings College of Law. 

The movement is one of great importance, 
and should receive the hearty encouragement 
of every lawyer, student and institution. 


———— — 


Aotes of Cases. 


Gift Causa Mortis — Delivery. —In Sorrells v. 
Collins, decided by the Supreme Court of Georgia 
in Aprii, 1900, it was held that if personal property 
be delivered by the owner to another for a third 
person, with the intention of making a donatio 
causa mortis, at a time when the donor is not in 
his last illness, this, without more, would not be 
sufficient to effectuate the gift; but if the donor, 
while in his last illness and conscious of the ap- 
proach of death, reaffirms the gift, and requests 
the person receiving the property to retain pos- 
session and deliver to the intended donee after the 
donor’s death, this would be the equivalent of a 
new delivery, taking effect from the time such re- 
quest was made. The court said in part: 

1. It was contended by counsel for defendant 
in error that under the evidence there was no* 
such a delivery of the property in question by the 
donor to the donee as was necessary, under the 
law, to constitute a valid gift. Section 3574 of the 
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Civil Code declares: “ A gift in contemplation of 
death (donatio causa mortis) must be made by a 
person during his last illness or in peril of death 
must be intended to be absolute only in the event 
of death, and must be perfected by either actual 
or symbolical delivery. Such a gift, so evidenced, 
may be made of any personal property by paro’, 
and proved by one or more witnesses.” From 
the wording of the statute it will be readily seen 
that it is not absolutely necessary, in order to con- 
stitute a valid gift of this sort, that an actual de- 
livery shall take place from the donor to the donee, 
but that a symbolical delivery of the personalty 
may as effectually convey title as an actual deliv- 
ery. But we think it very clear that an. actual 
delivery takes place whenever the owner of the 
property delivers the same to a third person, 
charging him with the trust of keeping it for the 
benefit of the named donee. There is nothing in 
the decisions of this court cited by counsel for 
defendant in error at all in conflict with this view 
of the law. For instance, in the case of McKenz'e 
v. Downing (25 Ga. 669) it was decided that, to 
complete a gift causa mortis, there must be a deliv 
ery of the thing given. On page 670, McDonald, 
J., delivering the opinion, says: “ There was no 
delivery of the check to the payee, or to anyone 
else for him. It remained in the custody of the 
drawer.” There seems to be a clear intimation 
in the opinion that, had the owner of the check 
delivered the same to anyone else for the benefit 
of the payee, the delivery would have been as 
effectual as if he himself had handed it directly to 
the payee. We are aware of authority to the effect 
that a delivery of property to a third person as the 
agent of the donor is not sufficient, but it does 
not follow from this principle that a delivery to 
one in trust for the donee is not a sufficient de- 
livery. In 14 Am. & Eng. Enc. Law (2d ed.) p. 
1060, it is declared: ‘‘ The delivery need not be 
to the donee personally. It may be made to a 
third person for him, and such delivery will be 
sufficient, though the donor dies before the donee 
actually receives the property.” (See Thornt. 
Gifts, 36.) There are several decisions in 
which this view of the law touching gifts causa 
mortis has been recognized by a number of courts 
of last resort in several of the States, but the prin- 


sec, 


ciple is so well established that we deem it unnec- | 


essary to burden this opinion with a collection of 
such authorities. 

2. It is true that such a gift, made by one not 
during his last illness, without more, would not be 
valid. For instance, in this case, had the owner 
of this money, and the person to whom it was de- 
livered for the benefit of the owner’s mother, had 
no transaction or understanding with reference 
thereto except what occurred in October or No- 
vember, several months prior to her death, it 
would not have been an effectual donation, as it 
was not at that time made by a person during last 











illness or in peril of death. We think, however, 
there was sufficient evidence in this record to 
authorize the jury to conclude that shortly before 
the donor's death, and during her last illness, she 
apprehended approaching dissolution, and in this 
condition a reaflirmance of the gift, and a request 
that the person to whom the property had been 
intrusted should retain possession of it, and deliver 
it to the intended donee after the donor's death, 
would be clearly equivalent to a new delivery. 


Strect Railways — Employment of Physician — 
Examination of Injured Person Resulting in Fur- 
ther Injury — Company's liability for Additional 
Damages. — In Pearl v. West End St. R’y, decided 
by the Supreme Judicial Court of Massachusetts, 
in May, 1900, it was held that where plaintiff was 
injured in an accident on a street railway, and had 
brought suit for the injury, and the company sent 
a doctor to examine him, and he directed plaintiff, 
who claimed he could not stand on his left leg, to 
try to stand on it, and in the effort to do so plain- 
tiff fell, from the effect of which he became sub- 
ject to hysterical trouble, the company was not 
liable for the injury occasioned thereby, since the 
physician in making the examination was an inde- 
pendent contractor, distinctly free from the con- 
trol or direction of his employer. The court said 
in part: 

This is an action seeking to charge the defend- 
ant with the alleged results of a doctor’s examina- 
tion of the plaintiff. The plaintiff had had an 
accident, and had sued the defendant, whereupon 
the defendant forthwith sent a doctor to examine 
him. The plaintiff's trouble was in his left leg, 
and the doctor, after directing him to stand upon 
his right leg, tola him to stand upon his left leg. 
The plaintiff said that he could not, and his own 
doctor alse said that he could not bear his weight 
upon that leg. The examining doctor then told 
the plaintiff to “ try standing on his left leg.” The 
plaintiff tried it, fell, and attributes subsequent 
hysterical trouble to this cause. At the trial the 
judge directed a verdict for the defendant, and the 
case is here on exceptions. 

It would be a strong thing to say that the evi- 
dence warranted finding any one responsible for 
the accident except the plaintiff himself. The doc- 
tor’s request that he should try standing on his 
left leg was not medical advice or direction upon 
a matter as to which the plaintiff had put himself 
in the doctor’s hands: On the contrary, it came 
from one who avowedly was in an adverse interest, 
and who had no authority of any kind. Further- 
more, it recognized in its very words that perhaps 
the plaintiff was right in thinking that he could not 
stand in that way. It only called on him for an 
experimen: in a region of admitted doubt. How 
far the experiment should go necessarily was left 
to the plaintiff himself when he should make it. 
If he carried it too far, the doctor was not to 
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> 
blame. See Latter v. Braddell (50 Law J. C. P. 
166), a much stronger case than the present. 

But, further, the doctor was not an agent or 
servant of the defendant in making his examina- 
tion. He was an independent contractor. There 
is no more distinct calling than that of the doctor, 
and none in which the employee is more distinctly 
free from the control or direction of his employer. 
(See Linton v. Smith, 8 Gray, 147; Milligan v 
Wedge, 12 Adol. & E., 737, 741, 742.) In this case 
the doctor was informing himself, according to the 
suggestions of his own judgment, in order to ad- 
vise and perhaps to testify for the defendant. We 
must assume, in the absence of other evidence 
than his profession and his purpose, that what he 
should do and how he should do it was left wholly 
to his. (See Glavin v. Hospital, 12 R. I. 411, 424; 
Secord v. Railway Co. [C. C.], 18 Fed. 221, 225.) 

An argument is addressed to us drawn from the 
liability of litigant for his attorney (Shattuck v. 
Bill, 142 Mass. 56, 7 N. FE. 39). But no argument 
can be trusted that relies on that analogy. Per- 
haps the liability for an attorney rests on the fact 
that the very essence of his employment was to 
represent the person of a party to a suit. ‘ At- 
tornatus fere in omnibus personam domini representat ”’ 
(Bract. 342a). It must be remembered that this 
right of representation in a lawsuit was conceived 
with difficulty, and only gradually granted, and, 
as first allowed, seems to have been worked out 
through some sort of fictitious identification. 

Whether for that reason or another, attorneys 
sometimes have been spoken of as servants (Anon. 
1 Mod. 209, 210), and their acts within the scope 
of their employment always have been said to be 
the acts of their clients (Parsons v. Lloyd, 3 Wils 
341, 345; Barker v. Braham, 2 W. BI. 866, 868, 8609, 
3 Wils. 368, 374; Bates v. Pilling, 6 Barn. & C. 38, 
41; Newberry v. Lee, 3 Hill, 523; MeAvoy v. 
Wright, 137 Mass. 207). In short, the liability of 
client for cttorney is the result of a special series 
of events, and cannot be allowed to found a gen- 
eral rule. 


*EQUITY PROCEDURE. 


By J. Raven Hitton. 





|* treating of the subject of Equity Procedure, 
the writer is well the limitations 
which necessarily circumscribe one writing on a 
subject of such vast proportions as the adminis 
tration of the enlightened and lofty principles of 
equity jurisprudence. Mr. Justice Blackstone, in 
his Commentaries, tells us that “ equity in its true 
and genuine meaning is the soul and spirit of all 


aware of 


* Prize thesis, awarded the Edward Thompson 
Co. prize at the annual commencement of the 
Albany Law School, held at Albany, May 31, 1900. 


| 





law; positive law is construed and rational law is 
made by it.” 

Lord Bacon says: * All nations have equity. 
some have law and equity mixed in the same 
court, which is worse; and some have it distin 
guished 


But 


in several which is better.” 
Equity, as we understand it in the English law, 
has a definite and limited meaning, and denotes a 
system of justice administered in a_ particular 
court, and can be explained and defined only by 
studying the history of the different courts which 


have administered its principles. 


courts, 


Notwithstanding the difficulties surrounding 


an 
attempt to trace the history of our courts of 
equity, yet no greater industry is required for this 
purpose than has frequently been applied with 


success in bringing to light subjects of equal an 
tiquity and obscurity. As our system of equity 
law is based on English equity law and the Eng 
lish system, in turn, is based on the principles of 
the ancient Roman jurisprudence, it is of impor- 
tance to commence with the consideration of the 
existence of that system in the Roman Empire. 

Notwithstanding the high development witch 
the Roman jurisprudence attained in the days of 
the empire, culminating in the most remarkable 
body of law which the world has known of, its 
origin was as simple as any other system known 
to history. 

In of Roman history the 
citizens blindly adhered to a literal interpretation 
of the law, and they observed the word of the law 


rather than its spirit. 
! 


the earliest stages 


The first form of the Roman 
aw was that of a system of rules of conduct, ex- 
pressly adapted only to fix the legal rights and 
bligations of Roman with each other 
end was exceedingly technical in all its forms and 
limitations. 


citizens 


The early Roman looked upon a for- 
eigner as one with no status which the law was 
bound to respect. But as Rome expanded under a 
vigorous imperialistic policy. and the number of 
foreign visitors within the city and provinces in- 
creased, it was necessary for the government to 
provide some legal method of settling disputes and 
enforcing equitable remedies between 
citizens 


her own 
within her domain. So 
Rome met this new state of affairs by creating the 


and foreigners 
office of praetor, which was destined to be occu- 
pied by a long and distinguished line of her most 
illustrions sons: It was the office of the praetor to 
sit in judgment upon contentions and disputes aris 
ing between Roman citizens and foreign traders 
and merchants. From the fact that the litigants 


‘came from all over the then known world, and 


therefore had varying conceptions of legal right 
and wrong, the praetor departed somewhat in his 
interpretation of the law from its strict technical 
interpretation. 


So instead of deciding these causes 
of action according to the strict letter of the law, 
the Roman praetor rendered his decisions in ac- 
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cordance with those rules and principals of law 
which he found to be the common property of all 
nations. 

In the course of time there appeared parallel 
with the law of the citizens, the civil law, or the 
jus civile, as it was called, a distinct and separate 
system of jurisprudence, called the jus gentiwm, or 
the law of nations. The determined purpose of the 
praetor to decide causes of action according to the 
common sense of right, whicl! he found prevalent 
among nations in general, gave to the jus gentium 

f rational and 


a far character 
than what distingmished the jus civile. 


more less technical 
For a time the jus gentnum grew in 
fast, 
pletely outstrip the stricter and sterner jus civile. 


popular 
esteem very and was in a fair way to com 
But the praetors were empowered by law, at the 
beginning of their term of office, to issue edicts, 
whereby they would proclaim 


o the people the 
principles and rules of law by which they would 


deciding the various causes of 
action coming before them for judicial interpreta- 


tion. 


be governed in 


Every praetor would in his edict make what- 
ever changes his judicial temperament dictated, or 
the popular will, through its influence upon him, 
urged him to make in the edicts of his predeces 
sors, retaining that which the prevailing sense of 
right in the community suggested. 

The power of the praetor was in no way subject 
to any legal limitations ,and he could make what 
ever changes he deemed expedient in the prior law 
The 


praetors exercised their power very liberally, and 


to make it conform to his own sense of right. 


the populace favored this method of interpreting 
the law, and so we find in the course of time that 
the wall between jus civile and the jus gentium 
was wholly broken down, and the two systems 
merged into one inseparable and organic system 
of jurisprudence. 

At this time Rome became infatuated with the 
stoic philosophy and drew from the Grecian phil- 
osophers their idea of the natural law. The jus 
gentium became impregnated with these Grecian 
ideas more and more, until finally it became, in 
its reduction to the forms of a science. the jus 
naturale, an ideal law which we would conceive to 
be in force in a perfect governmental system. 

This jus naturale was a purely ethical conception 
of equity. It may be therefore, that the 
Roman equity or jus naturale forms what the ethi- 


said, 


cal conception of the people from time to time held 
up as an ideal positive law. and that the Roman 
equity became part of the actual law so far as its 
conceptions represent the and general 
habits of the people. The gradual and natural 
absorption by the positive law of the new methods, 
and the growth in these ethical conceptions of the 
people as to the question of right and wrong, 
eventually eliminated everything that was harsh, 
barbarous and 


practice 


irrational: and there came into 








being more rational and more just laws regulat- 
ing private rights and public interests, until these 
ideas finally reached their completed state of per- 
fection in the corpus juris civilis of Justinian. 

The English common law, in its earliest days, 
like the Roman law, was barbarous, irrational and 
crude. Our English ancestors were equally as 
technical as the Romans, and they likewise ad- 
hered to a literal construction of the law. 

The growth of equity in the Roman law and in 
the English law presents many striking analogies; 
similar causes made it a necessary part of the law, 
and as the same methods were up to a certain 
point pursued, so in principal the same results 
were reached. 

The differences. however, are plainly manifest. 
No separate tribunal was made necessary in the 
Roman jurisprudence, because the ordinary magis- 
trates were willing to do what the early English 
common-law judges refused'to do; while the com- 
mon-law judges stubbornly refused to inaugurate 
any changes in their established methods, the 
Roman praetors were the leaders in the work of 
reform, and were constantly on the watch to put 
in practice new and better methods of procedure. 
The English judges made a new and separate de- 
partment necessary; the Roman praetors reformed 
their procedure by means of their own jurisdic 
tion, and preserved in their jurisprudence a unity 
and similarity which the English and American 
jurisprudence lacks. 

In the work of constructing a judicial system at 
this time in England the early common-law judges 
as well as the chancellors at a later period, drew 
very largely from their of the 
Roman jurisprudence. The evidence is very con 
vincive from a historical point of view that the 
common law of England, in its primitive develop- 
ment, was much indebted to that Roman juris- 
prudence which forms the basis of the judicial 
systems of all the western nations of Europe. The 


own knowledge 


clergy, who were in complete possession of all 
the learning in existence, students of the 
Roman law. The earliest judges in England and 
also the chancellors, whose functions we will speak 
of later. were usually recruited from the higher 
orders of ecclesiastics, and on all occasions where 
it was their duty to legislate in the judgment of 
particular cases, to create new rules for cases hith- 
erto undetermined, they naturally turned to the 
code with which they were familiar, borrowed 
many of its doctrines, and freely turned them to 
their own ideas in granting relief. Knowledge of 
the Roman law was not confined exclusively to 
the courts; its development became a matter of 
earnest study by the scholars of that period. 


were 


The English national character, and especially 
the character of England’s Norman kings and 
barons, were largely responsible for the check put 


on this process of assimilation of the Roman law 
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with the early English jurisprudence. If this work 
of assimilation had thus gone on, the common 
law of England would from an early day had 
been molded into the likeness of its original. By 
means of the decisions of its own courts the prin- 
ciples of justice and equity would have been uni- 
versally adopted, and would have appeared 
throughout the entire structure. All this would 
have occurred in the ordinary course of events by 
the common-law tribunals, and there would have 
been no necessity for the creation of a separate 
court, which should be charged with the special 
administration of principles of right, justice and 
equity. 

The growth and advance of Anglo-Saxon juris- 
prudence would have been identical in its external 
form with that of Rome. Its growth would have 
proceeded in an unbroken manner through the 


agency of the single system of courts, and cur ' 


present two-headed system of jurisprudence — 
law and equity — would have been avoided. How- 
ever, such was not to be its progressive develop- 
ment. 

The earliest assembly of Saxons we know any- 
thing about was the Wittenagemote, or grand 
council of the Anglo-Saxon government. This 
august assembly, when it met to deliberate on the 
affairs of the nation, undertook also the decision 
of such causes arising between subject and subject 
as they deemed to be of too much importance or 
of too great difficulty for the determination of the 
ordinary tribunals. 

When trials by ordeal and by personal combat 
were abolished, and so many appeals were made 
to the council that the more immediate and im- 
portant objects of its meetings were interfered 
with, a certain number of its members were dele- 
gated for the particular purpose of discharging 
this inferior duty. This delegation, from the place 
in which it usually assembled, was denominated 
the Aula Regis. The weight and authority of the 
monarch who at first presided there in person 
enabled him to decide each case according to its 
intrinsic merit, without regarding the more tech- 
nical forms of procedure prevalent in the ordinary 
courts of justice: hut afterward, when his increas- 
ing duties in affairs of state rendered it very in- 
convenient for him to personally attend these 
meetings, and the business of the court developed 
on the grand justicier, the authority of this tribunal 
became more restrained. 

The creation of this permanent judicial officer 
was the germ of the professional common-law tri- 
bunals having a supreme jurisdiction throughout 
England, which subsequently became established 
as a part of the government, distinct from the 
legislative and the eecutive. William the Con- 
queror, who appointed this grand justicier, also 
designated from time to time, as occasion re- 
quired, itinerant justices to travel about and hold 
“pleas” or preside over the shire courts in the 





different districts. These officers were temporary, 
and ceased when their special duties had been 
performed, but they were the origin of a judicial 
scheme which is still prevalent in England and in 
many of our own States. 

The justicier, in order to avoid the charge of 
bias or inconsistency, was obliged to regulate his 
proceedings to a considerable extent by the rules 
and precedents laid down in the courts of com- 
mon law. When, therefore, an adherance to this 
procedure had compelled him, in view of former 
precedents, to give a judgment which was thought 
inequitable or oppressive, the aggrieved party 





naturally appealed to the king himself, who, as the 
supreme head of justice, was enabled to admin- 
ister such equitable relief as the nature of the case 
might require. 

At the early period we now refer to, when rules 
of law were simple and few, and the objects of 
dispute comparatively neither numerous nor im- 
portant, it was not often necessary to make appli- 
cations for this purpose. By reason of the imper- 
fections in the rules of the common law, and be- 
cause of the multiplicity of suits appealed to the 
king, his judicial functions became wearisome. 
They were therefore left by degrees to the de- 
cision of the chancellor, who, being the king's 
secretary and also registrar of the decrees of the 
Aula Regis, was supposed to be more particularly 
jamiliar with the nature of judicial investigations. 
Previous to this period the chancellor had exer- 
cised the functions of a common-law judge, and 
now, in addition to his common-law adjudications, 
equitable matters were delegated to him by the 
king. It is very likely that the judicial power of 
the chancellor as a law judge, and his resulting 
familiarity with the laws of the realm, were the 
reasons why, when any cause was brought before 
the king for adjudication and which for any reason 
could not properly be determined by his council, 
such cause was naturally referred either by the 
king or by his council to the judgment of the 
chancellor. Such is the manner in which the 
chancellor’s equitable jurisdiction began. 

At first these references were governed by no 
fixed rules, the reference being sometimes to the 
chancellor alone, sometimes to him in connection 
with another officer, without the chancellor. 
When, because of the increase of civility and re- 
finement in the nation, the rigor of the common 
law began to be more sensibly felt, and consequent 
applications to the chancellor more importunate 
and frequent, the necessity of this extraordinary 
jurisdiction became apparent. Thus it at length 
arose from an occasional to an established and 
permanent authority. 

However, notwithstanding the frequent resort to 
this tribunal, it does not as yet appear to have 
exercised an original, but only an appellate juris- 
diction founded on the oppressive decisions caused 





by the exceedingly limited authority of the in- 
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ferior courts. However, principles of natural jus- 
tice and public policy dictated that an immediate 
and direct appeal, without the intervention of any 
inferior court, should be allowed to the jurisdic- 
tion of the chancellor, who alone could grant 
relief. 

We find as early as the reign of Edward I the 
chancellor began to exercise an original and inde- 
pendent jurisdiction as a court of equity. By a 
statute passed in the thirteenth yegr of Edward's 
kingship the chancellor was authorized to frame 
new writs, adapted to the particular circumstances 
of any new cases which might arise. These writs, 
agreeable to the purposes of the commons, were 
at first directed to such of the courts of common 
law as were deemed best equipped to try the 
merits of the Cases, 
however, soon arose which neither of those courts 


question in controversy. 
by their ordinary mode of procedure, appeared 
competent to investigate. The chancellor, when 
this happened, inaugurated the method of him- 
self summoning the parties before him and deter- 
mining their differences on his own authority. 
Having assumed jurisdiction over one sort of 
cases, it was easily extended to others, and the 
chancellor of Richard II into being a 
process afterwards known as the writ of subpeena, 
returnable in chancery. 


brought 


This writ was afterward, 
by fictitious suggestions, extended to such a variety 
of cases properly cognizable by the courts of com- 
mon law only that in the two subsequent reigns 
we find an increasing number of petitions pre- 
sented to the commons against this growing juris- 
diction of the newly erected chancery tribunal. 
During the reign of Henry VI it was provided 
that no writ of subpcena should from that time on 
be granted till surety was found to satisfy the 
party aggrieved for his damages and expenses in 
case the complaint did not substantiate the allega- 
tions of the bill. By an act passed in the thirty- 
first year of Henry II's reign it is also declared 
that “‘no matter determinable by the law of this 
realm shall be determined in any other form than 
after the course of the same law in the king’s 
courts having determination of the same.” A\l- 
though these statutes cured the excess, yet they 
indirectly established the permanency of the 
courts; and so we find that in the time of Edward 
IV the process by bill and subpeena had become 
its daily practice. 

However, no regular judicial system prevailed 
at that time in the court, but the suitor, when he 
thought himself aggrieved, found an uncertain 
and unreliable remedy, dependent on the private 
and arbitrary opinion of the chancellor, who was 
generally an ecclesiastic, or sometimes a states- 
man, no lawyer having sat in the Court of Chan- 
cery from the time of the reign of Edward IIT, in 
1272, to the appointment of Sir Thomas More by 
King Henry VIII, in 1530. The great seal after 


. the father of equity,” 





this time was committed to the custody of lawyers, 
courtiers or churchmen, according to the whim of 
the monarch, till 1592, when a lawyer was made 
lord keeper; from that time till the preesnt the 
Court of Chancery has always been filled by a 
lawyer. 

The Earl of Nottingham, cited by Blackstone as 
who was elevated to the 
high office of chancellor in 1673, was a man of the 
greatest abilities and most high-minded integrity, 
a skilled master and able defender of the laws and 
constitution of his country, and endowed with an 
‘nherent genius that enabled him to discover and 
iollow the correct spirit of justice, notwithstand- 
ing the embarrassments raised by the narrow and 
echnical which then prevailed in the 
courts of law, and the imperfect ideas of redress 
which had possessed the courts of equity. 


notions 


The necessities of the people arising from the 
great change in property rights, by the extension 
of trade and the abolition of the feudal tenures, 
aided him in perfecting his plan, and enabled him 
in the course of nine years to build a system of 
jurisprudence upon broad-minded and firm founda- 
tions, which have been extended and improved by 
many able lawyers and judges who have since pre- 
From that time 
to this the power and business of that court have 


sided in the Court of Chancery. 


increased to a remarkable degree, till now it may 
be asserted that it is governed by the most perfect 
system of equitable jurisprudence existing in 
Europe. 

In America, in many of the colonies, equity had 
no existence at all, or at any rate a very imperfect 
and irresponsible administration. Equity had its 
crigin in America at a far later period than the 
jurisdiction of the common law. Ever since the 
breaking of the with the mother country 
equity has been of slow growth and cultivation, 
and there are still some States of the Union in 
whose municipal jurisprudence it has no place at 
all, or no place as a separate and distinct science. 


ties 


It was not until about the close of the eighteenth 
century that it was generally studied or admin- 
istered as a system of enlightened and exact prin- 
ciples in those States in which its growth and 
cultivation had been the most successful. It was 
not until a much later period that it gained the 
regard of the profession generally. Even in New 
York, whose rank in-the law of the United States 
has been second to no other State, equity was 
hardly felt in the general administration of justice 
until about the period of the reports of Caines and 
of Johnson. It may safely be said that it did not 
full growth until Chancellor Kent 
brought it to full maturity by his extraordinary 
knowledge, unswerving perseverance and brilliant 
ability. 


attain its 


Although this tardy progress has to a marked 
degree impeded the study of the lofty and varied 
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principles of equity in America, yet, on the other 
hand, it has enabled us to avoid the disastrous 
effects of decisions which might have been made 
at an earlier period when the studies of the pro- 
fession were far more crude and the judicial posi- 
tions were often occupied by men, although honest 
enough, yet unskilled in the duties of their posi- 
tions. 

Our equity jurisprudence to-day existent in 
America is based upon, collateral with, and in 
most respects conformable to that of the mother 
country. It approaches even nearer to the latter 
than the jurisdiction exercised by the common- 
law courts in our country approaches to the 
common law existing in England. Equity in its 
main streams flows from the same fount here that 
it does in England, and admits of an almost uni- 
versal application in its principles. The common 
law in many particulars was not so suitable to the 
situation of our country when it was first intro- 
duced. 


When the American colonies became independ- 
ent States, statutes were passed in a great many of 
them declaring that the English law as it obtained 
at a designated day, together with the statutes 
passed changing such law prior to the designated 
day, would be adopted by the courts of the United 
States as American common law. Many States 
made similar declarations recognizing and adopt- 
ing the equity jurisdiction of the English courts 
of chancery. In other States the courts have been 
left to build up a system of equitable jurisprudence 
based on the English law. However, with the ex- 
ception of four States, the extraordinary jurisdic- 
tion of the English courts of chancery has been 
bodily transferred to and accepted by the courts 
of the United States without change as to scope 
and nature. 

In our own State, during the formation of its 
government, the Court of Chancery here in New 
York was clothed with the general jurisdiction and 
powers of the High Court of Chancery in Eng- 
land. These separate systems of jurisprudence — 
law and equity — were administered by separate 
courts until by the State Constitution of 1846 the 
Court of Chancery was abolished, and the Su- 
preme Court was designated as its successor in the 
administration of its jurisdiction and powers. The 
Supreme Court has from 1848 administered both 
systems of justice. 

Our history of equity procedure brings us down 
to the period of the first adoption of a code in 
New York State. As early as 1842 David Dudley 
Field began to agitate the adoption of a Code of 
Civil Procedure. His earnest effort in behalf of 
codification were rewarded by the constitutional 
convention of 1846, and resulted in the appoint- 
ment of a commission, of which he was the head, 
to provide for the abolition of all common-law 
forms of action and the establishment of one ordi- 





nary universal means by which rights are main- 
tained and duties enforced in a judicial controversy 
called “a civil action.” 

The Code adopted in 1848 had, in the language 
of its author and draftsman, for “ its essential fea- 
ture the demolition of the forms of action, the 
abolition in that respect of the distinction between 
actions at law and suits in equity, and the substi- 
tution of one form of action for the enforcement 
of private rights and the redress and prevention of 
private wrongs, in which action should be deter- 
mined all the rights of the parties, legal and equi- 
table, with respect of the subjects in litigation.” 
From that time on the Supreme Court has admin- 
istered justice under both systems; but, all the 
same, the two systems have preserved their inde- 
pendent existence. Although the Court of Chan- 
yet the system of equity 
jurisprudence remains and is still administered, 
but by the same court which likewise administers 
the common-law system. 


cery is no more, 


The systems remain dis- 
tinct, although there is but one court to administer 
them. 

The language of the Code is as follows: “ The 
distinctions between at law and suits in 
equity and the forms of all such actions and suits 
heretofore existing are abolished: and there shall 
be in this State hereafter but one form of action 
for the enforcement or protection of private rights 
and the redress of private wrongs, which shall be 
denominated a civil action’? (New York Code of 
Civil Procedure, sec. 3339). However, this section 
relates only to the two systems of procedure, and 
has no reference to the two systems of substantive 
law. 


actions 


The two distinet systems of justice still re- 
main, though they are administered by the same 
court under one system of procedure. 

Our Court of Appeals, in discussing this view, 
has said that ‘it is idle to say that the distinction 
between legal and equitable actions has been 
wiped out by the modern practice. It is true that 
all actions must be commenced in the same way: 
that in every form of action the facts constituting 
the cause of action or defense must be truly 
stated: that fictions in pleadings have been abol- 
ished, and that both kinds of action are triable in 
the same courts. But the distinction between legal 
and equitable actions is as fundamental as that 
between contractu. and ex delicto, and 
no legislative fiat can wipe it out” (Gould v. The 
Cayuga County National Bank, 86 N. Y. 75). 
Since the adoption of the Code the methods of the 
proof in equity and in law are almost identical. 
except that actions in which equitable relief is 
sought are tried by the court, and that a party is 
not as a matter of right entitled to have issues of 
fact in such actions tried by a jury (secs. 253 and 
254 of the Code of Civil Procedure). 

When the Code of Civil Procedure was adopted 
in 1848 the courts and a section of the bar were 


actions ex 
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not in sympathy with it, and to that extent it had 
not a fair trial, and its purpose was somewhat mis- 
understood. However, the Code had its own de- 
fects. These defects led to an indefinite number 
of amendments. These amendments have left us 
a Code which Mr. Field would be unable to recog- 
nize. In no place in the world is the practice of 
the law to-day so technical, so uncertain and so 
full of hidden stumbling blocks. Never under the 
common-law system of pleading and procedure 
was it so hard to know what to do and how and 
when to do it. 

Fifty years ago there were many lawyers of 
great ability and of commanding positions at the 
bar whose entire library would not contain more 
volumes than would now be required to contain 
the New 
York upon mere questions of practice. This exist- 


the conflicting decisions of courts of 
ing state of affairs has become not merely a source 
of inconvenience, but a disgrace to the profession 
So much time is de- 
voted to small and unimportant questions of pro 


and a positive public evil. 


cedure that the study of matters pertaining to the 


substantive law is to a considerable extent ne 
elected. 

Let us see what has caused this state of affairs. 
Two very serious mistakes have been made. 

First, the legislature has done its work very 
poorly, and secondly, the legislature should never 
have been intrusted with the all-important duty of 
codification. The legislature has displayed too 
and 


revising, repealing and amending. 


much generosity, carelessness ignorance in 
The careless, 
inaccurate use of the English language, the per- 
istent the mere 
change, and the confusion resulting from diffuse 


desire for change for sake of 
statements, loose and inaccurate expression, un- 
systematic and illogical arrangement are largely 


This 


hasty 


responsible for this chaotic state of ‘affairs. 
lack of care in the use of and 


immble of 


language 
technical words pervade the entire 
Code. The wording of the Code should be at 
least simple enough to avoid the piling up of so 
many volumes of law books which are necessary 
to properly * The enor- 
mous increase of reports in New York during the 


‘construe ” its passages. 
last few years leads one to humbly admire the 
prophetic vision of King Solomon, who said, * Of 
the making of many books there is no end.” 

The Code as it now exists is a monstrosity. 
For example, consider the arrangement of the 
sections relating to the foreclosure of mortgages. 
The first section relating to this subject states the 
contents of the final judgment, and the act then 
proceeds to regulate the methods to be adopted in 
that class of actions, prescribing who may be par- 
ties and what must be stated in the complaint. 
Can any practicing lawyer to-day tabulate a cor- 
rect list or an absolute 


and perfectly reliable 


definition of orders appealable and orders not 








appealable to the Court of Appeals? These are 
but glaring examples of its lack of a ‘reasonable 
arrangement and avoidance of simplicity. 

A total repeal of the system has been suggested. 
Such a repeal is out of the question. Code prac- 
tice has come to stay. It needs amendment, re- 
vision and improvement. 

The common-law procedure was too technical, 
too intricate, and often missed substantial justice. 
The fundamental idea of the code procedure has 
reason on its side, and contains the possibility of 
commendable and beneficient results. However, 
we should not continue the present chaotic system 
of patching on thirty or forty amendments every 
year; amendment is laregly responsible for the 
present condition of the Code. The Code should 
be simplified, condensed and classified anew. The 
numerous and fragmentary sections of substantive 
law should be cut out bodily from the Code of 
Procedure and replaced in the appropriate chap- 
ters of the general statutes, where they properly 


-belong, and from whence they were transposed by 


unskilled hands and shuffled in among the rules of 
procedure. 

Successful codification has never been applied to 
a complicated system, either of substantive law 
or of the law of procedure by any legislature. 
The legislature is too busily occupied in handling 
political problems and questions of State govern- 
ment to the necessary time and careful 
application necessary to properly solve questions 
of procedure. Questions of procedure should be 
decided by experts, men skilled in the law and 
ready to devote their time and attention to this 
important task. 


devote 


Any legal system, whether of substantive law or 
of procedure, which proposes to revise and amend 
‘aws and entirely reconstruct the Code, can only 
come from a small body of skilled workmen. The 
auestion as to whether such a body of experts 
should all at once construct a full-grown and com- 
plete revision, or, more correctly, a new and sub- 
stituted expression of the valuable idea underlying 
‘he Code procedure, or would accomplish more 
beneficial results by a gradual condensing, striking 
out and classifying, is fairly a question for discus- 
sion. At any rate, the Code needs an arrangement 
that would not compel a_ practitioner to look 
through three thousand wretchedly arranged sec- 
tions and then the examination of innumerable 
conflicting decisions honestly attempting to legally 
construe them. 

This treatise on Equity Procedure would be in- 
complete if we failed to consider to some extent 
the equity practice of the United States courts. 

The United States has in the Constitution con- 
ferred on the judiciary jurisdiction in cases in 
equity as well as in law; and this clause has always 
been interpreted that by cases in equity are meant 


| cases which in the jurisprudence of England are 
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so called to distinguish them from cases at the 
common law. So that equity jurisprudence in the 
United States generally includes the same matters 
of jurisdiction and procedure as exist in England. 
The equity recognized and administered in the 
Federal courts is the same in all the States. Not 
only are both the principles and practice of the 
English Court of Chancery recognized in the ad- 
ministration of equity in the Federal courts, but 
the administration of chancery principles and 
chancery forms is uniform throughout the Union. 

Mr. Justice Story says: “ The chancery jurisdic- 
tion given by the Constitution and laws of the 
United States is the same in all the States of the 
Union, and the rules of decision are the same in 
all” (Boyle v. Zacharie, 6 Peters, 658). In those 
States where no courts exist exercising equity 
jurisdiction United States courts do not lose any 
of their equitable jurisdiction, but, on the contrary, 
are bound to administer equitable remedies in cases 
to which they are applicable, and which are not 
adapted to a common-law action. 

The beautiful and lofty principles of equity have 
from time immemorial acted as a beacon light to 
the thoughtful student of jurisprudence. They are 
in a measure the practical and final doctrines or 
rules which determine equitable rights and duties 
of individual persons, both in their legal relations 
to each other and their moral intercourse with 
their fellow-men. “ They are the unfailing foun- 
tains whence flow the various streams of right and 
justice; the perennial sources of practical rules 
applicable to the ever changing events of social 
life; the foundation-stones upon which the beauti- 
ful structure of equity has been erected. The stu- 
dent who has made all these principles a part of 
his mental habit, who has, as it were, incorporated 
them into his very intellectual being, has already 
mastered the essence of equity, and has made the 
acquisition of its particular rules an easy and de- 
lightful labor.” 


—_——__ —____. 


EVIDENCE. 


Witness TESTIFYING TO His BELIEF. 


New York Court or APPEALS. 
Decided June 12, 1900. 


Martin Casstpy, Respondent, v. FREDERICK 
Uuntmann, Appellant, Impleaded, etc. 


A director of a bank who is sought to be held per- 
sonally liable for deposits received by it on 
the eve of its failure, upon the ground that he 
participated in keeping the bank open, and 
knowingly and fraudulently suppressed the 
truth of its insolvency, is entitled to testify 
to his belief as to the solvency of the bank at 
the time the deposits were received. 





While it is the general rule that the operation of 
the mind of a witness may not be given, yet 
where he is charged with knowingly partici- 
pating in a transaction, the character of which 
depends upon the intent with which it was 
done, he may testify to his belief respecting 
it. The fact that there is abundant evidence 
showing that he could not have entertained 
such a belief does not justify the exclusion of 
the evidence. 


Appeal from a judgment of the Appellate Divi- 
sion, First Department, affirming a judgment 
entered upon the verdict of a jury. 


William A. Jenner, 
Nathan, for respondent. 


for appellant; Harold 


Parker, Ch. J. — Plaintiff’s assignors were de- 
positors of the Madison Square Bank, which was 
closed on the oth day of August, 1893, by the bank 
examiner. They made the deposits involved in 
this action on the 7th and 8th days of August, at 
which time the. bank was hopelessly insolvent, 
and this action is brought to recover the amount 
of such deposits from the president and two of the 
directors of the bank, one of whom was the de- 
fendant Uhlmann. The complaint was framed 
and the action tried upon the theory that this 
defendant was guilty of a fraud by which the 
plaintiff's assignors were damaged in that, with 
actual knowledge of the bank’s insolvent condi- 
tion, he, together with the president and another 
director by the name of McDonald, was instru- 
mental in keeping the bank open and receiving 
deposits of all who came to it, including plaintiff's 
assignors. The claim was not that there was 
direct, open misrepresentation by the defendant, 
but rather that his fraud consisted in a suppres- 
sion of the truth as to the insolvent condition of 
the bank, and at the same time participation in 
the direction, which kept the bank open for the 
receipt of deposits after he was possessed with 
full knowledge of its insolvency. His liability, 
therefore, was predicated solely upon fraud, and 
the plaintiff attempted to show the entire history 
of the financial condition of the bank from imme- 
diately previous to the 7th day of August, 1893, 
down to and including the time when it came into 
the possession of the bank examiner; and he 
claimed that the facts proved required a finding by 
the jury that the defendant Uhlmann had knowl- 
edge of the real condition of the bank on the 7th 
and 8th of August. The contention of the defend- 
ant was that the result of an examination made by 
him showed that the bank had more than sufficient 
property to pay its depositors in full, and he 
marshaled such facts and circumstances as he 
could to support his contention that he was acting 
in good faith and without knowledge of the insol- 
vency of the bank. This was one of the issues — 
indeed, the leading one—and the defendant 
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sought to put before the jury his belief touching 
the responsibility of the bank up to Tuesday 
night, August 8th, his claim being that his belief 
csonstituted an important element which the jury 
should weigh. The following question was asked: 

“QQ. Now, Mr. Uhlmann, what was your belief 
up to Tuesday night with regard to the surplus 
that the bank had for the purpose of paying its lia- 
bilities? 

* Same _ objection. 
fendant excepts. 

*Q. From whom did you receive information 
with regard to the condition of the bank up to 
Tuesday night? A. From Mr. Blaut, the presi- 
dent; Mr. Thompson, the cashier; from Mr. Mc- 
Donald, a director; from inquiry in the books of 


Objection sustained. De- 


the commercial agency, and from inquiry at bank- ' 


ing houses as to the value of securities. 

“QO. Now, as a result of that information, what 
was your belief as to the financial condition of the 
bank up to Tuesday evening? 

* Objected to. Objection sustained and excep- 
tion.” 

Evidence was also given on the part of the de- 
fendant tending to show that the defendant advised 
that deposits on the 7th and 8th of August should 
not be mingled with the funds of the bank owing 
to some suspicious circumstances that made an 
investigation of the bank’s affairs necessary, but 
that the moneys of depositors should be kept by 
themselves until an investigation should disclose 
the real condition of the bank. It seems to be 
pretty conclusively established that such a con- 
versation took place, and that for some part of 
Monday, the 7th, that course was taken with the 
moneys received from depositors; some time after 
noon of that day, however, the president, having 
had a talk with the head of the force of bank 
examiners, said that he proposed to telephone to 
the cashier to take the deposits according to the 
usual course of business, and to that course this 
defendant testifies he protested in vigorous lan- 
guage. That course was adopted, however, but 
under such circumstances as leads plaintiff to in- 
sist that such deposits were thereafter taken with 
knowledge on the part of this defendant that de- 
posits were being received. Still the defendant 
insisted under oath that he did not know it, and 
the court was asked to permit him to declare on 
oath his belief on that subject for the considera- 
tion of the jury. 

‘““Q. What was your belief as to the taking of 
deposits on Monday up to the meeting of the bank 
Monday evening? 

* Objected to as incompetent, immaterial and 
irrelevant, and calling for the mental operation of 
the witness. Objection sustained. Defendant 
excepts. 

“Q. Did you believe on Monday, up to your 
visit to the bank Monday evening, that the in- 
struction which Mr. Putney or Mr. McDonald 








had given on Saturday evening with respect to 
taking deposits was being carried out? 

“Same objection. Same ruling. 
excepts. 

* Q. Did you have any belief that deposits were 
being taken on Monday up to Monday evening? 

“Same objection. Same ruling. Defendant 
excepts.” 

It is of course, the general rule that the opera- 
tion of the mind of a witness may not be given, 
but there are exceptions to the rule, and among 
them is a case where the character of the act de- 
pends on the intent with which the act is done, 
or, in other words, upon the operation of the 
doer’s mind, and in such case his belief touching 
certain conditions which should influence him is 
material. A party’s testimony as to his belief 
may have much or little value with the jury, but he 
is always entitled to have it considered where, as 
in this case, his liability is predicated upon the 
claim that with knowledge of the truth he sup- 
pressed it under circumstances calling upon him 
to speak with the result of.injury to another. If 
it were a fact that, after having made such an in- 
vestigation of the affairs of the bank as a reason- 


Defendant 


| able and prudent man would make under the cir- 


cumstances with which he was surrounded, he 
believed as a result thereof that the bank was 
solvent, then the action should not have gone 
against him, for he acted justly and properly ac- 
cording to his belief and, therefore, not fraudu- 
lently. But the plaintiff says that there was 
abundant evidence from which the jury could find 
that his knowledge was such that he could not, 
and did not, entertain any such belief. That may 
well be so, but the fact remains that his belief was 
a fact of the first importance in the case, and he 
was entitled to testify as to what it was, not be- 
cause his testimony would be controlling, for it 
would not, but because he was entitled to have it 
weighed by the jury with the other testimony in 
determining what the fact was. 

The judgment should be reversed and a new 
trial granted, with costs to abide the event. 

BARTLETT, MARTIN, CULLEN and WERNER, JJ., 
concur; Gray and VANn, JJ., dissent. 

Judgment reversed, etc. 


DUTY OF PUBLIC PROSECUTORS. 


HEN District Attorney Randall said, the 

other day, to a reporter something that 
seemed to convey a confession that he was pretty 
well convinced of Benham’s innocence of the 
crime with which Benham was charged all the 
while he was conducting the case for the people 
against Benham, he made a remark that was some- 
what unfortunate because it was sure to suggest 
to many minds the old, blundering notion that, 


-from the very nature of his professional duties, it 
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is impossible for a lawyer in active court practice 
to be an honest man. 

“Oh, horror. Here is a lawyer actually hound- 
ing to death as a murderer a man whom he be- 
lieves to be innocent! Can anything more dis- 
honest, more criminal, more villainous be im- 
agined? How could District Attorney Randall 
lay his head upon his pillow, etc.””’ This or some- 
thing like it has probably been suggested to many 
minds by District Attorney Randall’s unguarded 
and possibly misunderstood remark. 

Now, whoever thought that, or anything like 
that, thought nonsense, even if we leave out of 
consideration the fact that District Attorney Ran- 
dall could easily have overcome the suggested 
difficulty as to laying his head upon his pillow by 
adopting the simple expedient of laying his feet 
there. If District Attorney Randall, believing 
Benham innocent, still prosecuted Benham to the 
best of his ability, he took the only right and 
proper course open to him. If, merely because 
he happened to believe Benham innocent, he had 
refused to prosecute Benham or had prosecuted 
him negligently, had * ridden for a fall,” so to say, 
he would have been false to his duty as a public 
prosecutor and would have deserved removal 
from his office. ‘ But -he could have entered a 
‘nolle prosequi.’” “ Nolle prosequis” are not en- 
tered because the public prosecutor happens to 
believe the accused person to be innocent. They 
are entered, for the saving of the taxpayers’ 
money, because the public prosecutor doesn’t be- 
lieve the accused can be convicted. " The distine- 
tion may be a fine one, but it is a real one. 

You see the law does not provide that an ac- 
cused person shall be tried by a public prosecutor 
or any other single individual, lawyer or layman. 
Indeed, it is one of the constitutional rights of an 
accused person in this country that he shall not be 
so tried, but shall be tried by a jury. Thus the 
judgment of an individual lawyer as to the guilt 
or innocence of an accused person whom he is 
called upon to prosecute or defend is not a factor 
in the case. If District Attorney Randall had 
said, “I believe this man to be innocent; I acquit 
him; I decline to prosecute him; I will use the 
opportunities my office gives me to prevent him 
from being legally tried,” he would have usurped 
the constitutional function of the jury and would 
have incurred a responsibility he had no business 
to undertake. Suppose, in spite of his belief, 
Benham had been guilty. What then? 

So, if a lawyer called upon to defend an accused 
person says, “I believe you to be guilty, there- 
fore I decline to defend you,” has he not tried 
that accused person, passed judgment upon him, 
and sentenced him to deprivation of the legal serv- 
ices of his chosen counsel, in violation of his con- 
stitutional right to be tried by a jury and in vio- 
lation of his constitutional right to be regarded as 
innocent until he has been proven guilty? Hasn't 





he violated his duty and his official oath as an 
officer of the court? It seems to us that there can 
be but one answer to these questions. 

As to the “hounding to death,” nonsense it 
may be suggested that, in theory at any rate, no 
public prosecutor is ever “ hounding to death” 
an accused person whom he is prosecuting on a 
capital charge. In theory a public prosecutor has 
not, and in fact has no business to have, any per- 
sonal animus against the accused, any personal 
eagerness to bring him to the gallows. It is most 
unfortunate and regrettable that public prosecu- 
tors, being human, too often have this personal 
eagerness to convict and allow it to appear in their 
manner of trying the case. It would be a great 
deal better for the dignity of the law and the cer- 
tainty and celerity of justice if every criminal 
prosecution could be conducted by a public prose- 
cutor if not convinced of the prisoner’s innocence, 
at any rate entirely unconvinced of his guilt. A 
public prosecutor has no more right than you have 
to regard an accused person as otherwise than 
innocent until the accused person has been pro- 
nounced guilty, after a fair trial in accordance 
with the established forms of law, by a jury of his 
peers. That public prosecutors, as a rule, seem to 
be entirely unaware of this fact, doesn’t affect the 
fact. — Rochester Dem. & Chronicle. 


RECOVERY BY A MARRIED WOMAN FOR 
THE IMPAIRMENT OF HER EARNING 
CAPACITY. 
iY N interesting question arising under the mod- 

i ern married woman’s property acts concerns 

the right of a married woman to recover damages 

for the impairment of her capacity to perform labor 
outside of her ordinary household work. At com 
mon law it is the husband only who can recover 
in such instance. He is absolutely entitled not 
only to the services of the wife in connection with 
the family, but also to whatever she may earn 
outside (Buckley v. Collier, 1 Salk. 114). Conse- 
quently, when the wife is injured, he may recover 
in a lump sum for the loss he sustains from his 
wife’s inability to work for him or for others. 
But in the flood of legislation which has so com- 
pletely altered the status of the married woman, 
it is in general expressly provided that the earn- 
ings of a wife from work performed on her sole 
and separate account shall remain her own, free 
from her husband’s control. Under such a statute 

it has recently been held that, in an action by a 

married woman to recover for personal injuries, 

damages should be given for the impairment of 
her capacity to work outside the household (Texas 

& Pacific Railway Co. v. Humble, 97 Fed. Rep. 

837 [C. C. A., Eighth Cir.]). The conclusion 

reached in this case would seem to follow logically 

from the statute. If the earnings of a married 





THE ALBANY LAW JOURNAL. 


15 








woman for such outside work are no longer the 
property of the husband, but belong absolutely to 
his wife, it follows that she is the proper person to 
recover for the money she would have earned but 
for her incapacity. It is true that in many in- 
stances a married woman has never worked out- 
side the household, and the probability that she 
Yet it 
is for the jury to assess in each case the value of 


will do so is too slight to allow recovery. 


the work which the plaintiff would probably have 
performed. The principle represents the 
weight of authority (Harmon y. Old Colony R. 
R. Co., 165 Mass. 100; Brooks v. Schwerin, 54 
N. Y. 343). 

The real objection to allowing the wife to re- 


case 


cover is based on practical grounds. The right 
to recover for the services which the wife wou'd 
probably have rendered in the household still be- 
longs to the husband (Mewhirter v. Hatten, 42 
Lowa, 288). Now, where the wife recovers for her 
incapacity to work outside the family, and the hus- 
band recovers for her incapacity to work in the 
household, it is almost inevitable that juries will 
allow a lapping over of one ground of recove:y 
on the other, thus inflicting upon the defendant 
double damages. The more work a wife is likely 
to do in the household, the less she is likely to 
perform outside, and there should therefore be a 
total sum, equal to what the husband would re- 
which the value of 
her entire capacity to labor should not 
Yet this is not likely to be regarded by juries, 
especially when the trials by the husband and w ie 
are separately conducted. 


cover at common law, above 


ascend. 


Admitting, however, 
as we must, that the principal case is correct, the 
difficulty of double damages might well be mini 
mized by legislative enactment compelling t” 
actions to be joined. or providing some short 
period of limitations for bringing them. making it 
necessary that both should be pending at the same 


time. — Harvard Law Review. 


Legal Aotes. 

has re- 
moved to its elegant new offices in the new North 
American Trust Company building, 135 Broadway, 


The North American Trust Company 


corner Cedar street. 

The Tribune “ The 
Court of Tilinois has just decided by a unanimous 
That 


a question as to the intoxicating qualities of hard 


Chicago Supreme 


says: 
vote that hard cider is an intoxicating drink. 
cider should be raised is astonishing; that a case 


depending on the that 
should be taken on appeal to the Supreme Court 


settlement of question 
is beyond the belief of any man who was born 
and brought up in New England. In that part of 
the country the intoxicating effects of hard cider 
have been known and justly feared for so many 
years that the mind of man runneth not to the 





contrary. It is barely possible that raw wood 
alcohol, which is the favorite tipple of the lumber- 
man in the big woods of Wisconsin, may be more 
poweriul as an intoxicant, but outside of that 
there is probably no liquor which is 
more subtle, deadly and lasting in its effects than 
cider six months old, and poured from an old 
brown stone jug into a harmless-looking and per- 
haps rusty tin cup. In the interest of the peace 
and quiet of Sangamon county, it is to be hoped 
that no experiments were necessary to assist the 


alcoholic 


Supreme Court in reaching a decision on the sub- 


ject.” 


English Dotes, 


M. Paul Loubet, son of the president of the 
French republic, has, says the St. James’ Gazette, 
passed his examination as a doctor of laws, the 
highest distinction in the French legal profession 
The work * La Banque de France et I’ Escompte,” 
prepared by M. Loubet for this final examination, 
was of a particularly arduous nature, and has been 
kept by the examiners to see if it does not merit 
one of the annual awards. Meanwhile M. Paul 
Loubet was received avec éloges, a formula that is 
considered a high honor. 

The lord chief justice, Justices 
Phillimore, the 
Walton, Q. C., 


~ 


Kennedy and 
Mr. Joseph 


and others, are considering how 


attorney-general, 


best to welcome those members of the American 
bench and bar who are likely to visit this country 
during the summer, in recognition of the cordial 
manner in which the members of the Engiish 
bench and bar were entertained in America las: 
the the the Inter- 
national Law Society, and on previous occasions. 
Law Times. 


year on occasion of visit of 


At Cambridge on Tuesday the honorary degree 
of Doctor of Laws was conferred upon Mr. Gully 
Q. C., speaker of the house of commons: the Hon. 
J. H. Choate, ambassador of the United States, and 
Sir William Anson, says the Law Times. In pre- 
senting the Hon. J. H. Choate, the public orator 
(Dr. Sandys) said that he had highly distinguished 
himself at the bar, and had proved himself a mas- 
ter of all the varied arts that win a verdict, while 
he was also renowned for his eloquence, not in his 
own land but their common 

mgue was spoken. As a distinguished alumnus 
of Harvard College, he would by a happy coinci- 
admitted to his degree by the 
master of Harvard's own college of Emmanuel. 
Mr. Gully graduated from Trinity as senior in the 
moral sciences tripos in 1856, and was president of 
the union. Sir William Anson is warden of All 
Souls and member for Oxford University. 


alone, wherever 


dence be 


now 


On the 7th inst., when news was hourly expected 
regarding the casualities to the captured Yeo- 
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manry, two of the Irish courts were very much 
concerned. In the Court of Appeal, where an 
appeal from the Queen’s Bench Division was at 
hearing, the lord chancellor and Lords Justices 
Fitzgibbon, Walker and Holmes were the presid- 
ing judges, and the master of the rolls was sitting 
in his own court. Each of these judges (with the 
exception of Lord Justice Walker) had sons in the 
battalion of Yeomanry captured at Lindley, and 
the anxiety as to their fate was, of course, intense. 
It was Lord Justice Fitzgibbon who first received 
word that young Marshall Porter had been killed 
and “William Holmes severely wounded, and the 
tragic news was at once communicated to the two 
judges concerned. The master of the rolls ad- 
journed his court for the day, but — stout-hearted 
and considerate judge that he is—he sat for a 
short time on the 8th to dispose of the case at 
hearing. A resolution of condolence with him was 
passed at a special general meeting of the bar held 
on the 11th, and the sympathy felt for him by both 
branches of the profession is heartfelt and sincere. 
--- Law Times. 





°° -—-——— 


Gurvespondence. 
THE APPOINTMENT OF REFEREES AND RECEIVERS. 


To the Editor of the Albany Law Journal: 


Many have been the occasions when the law 
journals in this State have called attention to he 
gross favoritism displayed by judges in the ap- 
pointment of referees and receivers. Remedies vo! 
all sorts, by everybody, have been advanced as 
cures for the evil. One school of reformers advo- 
cate restrictions as to age, and qualifications. An 
other cries, “ Establish a permanent board of 
receivers and referees.””. Meanwhile unrighteous 
judges and their fattening, gluttonous parasites 
gnaw deeper into the succulent plum pudding. 
Then, too, they retort, “ You fellows on the out- 
side are lean and hungry alter sour grapes.” Like 
unto some of the ancient monastic devotees, they 
compare the “ outsiders,” and exclaim, “ Your 
declamations are directed not against the fleshpots 
of Egypt, but against their paucity and sparing- 
ness.” To these charges many must plead guilty 
and appeal to the mercy of the court, but then the 
* outsiders’ have a greater and (in charity) a 
more proveking grievance. While asinine reform 
ers have cried aloud for restrictions in appointing 
referees and receivers by requiring qualifications 
of age and fitness, the judicial dispensers of brea¢ 
and butter openly and contemptuously exhibit 
their indifference by appointing junior members 
of the bar? No! rankest heresy and humiliating: 
abomination — worse —laymen, freshmen anc 
clerks, as yet in the swaddling vestments of the 
law, without the “toga virilis’’—and these are 
made to act quasi-judicially. Truly “ out of the 


mouths of babes and sucklings cometh wisdom? ” 
Gentle pity and charity have always been fittingly 
united with stern justice, but only in modern times 
are we to learn that this judicial patronage or 
paternalism is about to incorporate and adopt a 
foundling institution, or at least to take away 
from the guardianship of the surrogate one of its 
ancientest prerogatives, the care of infants, legal 
or lay. Not only does this exhibit a fatal ignor- 
ance of all precedent, and a lack of faith in the 
doctrine of stare decisis, but it impliedly exhorts 
young men to avoid the bar if they would ever 
approach nearer the “ penetralia”’ of the bench. 
Thus a more sinister meaning has been imparted 
to the proverbial privations that junior barristers 
undergo. 

Of course, in all seriousness, we certainly be- 
lieve that these clerks are “ looked after” (when 
legal knowledge is required because of a difficult 
case) by the older members of the office in which 
the clerkship is filed. This supervision is naturally 
gratuitous and wholly disinterested, but still a dan- 
gerous precedent — one that cannot well be regu- 
lated without action of the Bar Association — has 
been enunciated. We recommend an investigation 
with a view to disburdening the novel, onerous 
duties from the shoulders of our much overworked 
judges. LAWYER. 

Mr. Vernon, N. Y., June 23, 1900. 


em ae a ae 


Legal Laughs. 


During the course of his recent speech on the 
Philippines, Spooner, of Wisconsin, held up a 


paper which he said was a letter written by Gen. 


Lawton some time before his death. 

* Go you know it was written?” asked Petti- 
grew, of South Dakota, who had previously ex- 
pressed doubts of the authenticity, and had tried 
to cast a cloud over it. 

* The senator reminds me,” said Mr. Spooner, 
“of a lawyer who was defending a prisoner for 
murder. The evidence showed that the defendant 
stood with a revolver when the other man ap- 
proached, and fired it, and when he fired it the 
man fell dead. On cross-examination of a witness 
who saw it the counsel said to him: * Did you see 
this defendant?’ ‘Yes.’ ‘Where was he?’ 
‘Well, he stood so-and-so.” *‘ Did he have a re- 
volver in his hand?’ * Yes.’ * Was it pointed at 
the deceased?” ‘ Yes.’ *‘ How far from him was 
it?’ ‘Twelve feet.’ ‘Did he fire it?’ ‘ Yes.’ 
‘Did the deceased drop when he fired it?’ ‘ Yes.’ 
‘Did you go to him?’ * Yes.’ ‘Was he dead?’ 
‘Yes.’ * Now, sir, I ask you to inform the jury 
on your oath whether you saw any bullet go out 
of the barrel of that revolver?’ ” 

Amid the laughter which went round no answer- 
ing word came from Pettigrew. — Washington 
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